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STATEMENT OF QUESTION PRESENTED 


Do members of the U. 8. Capitol Police Force, in pursuance 
of their duty to cruise ‘around the Capitol grounds in order to 
control traffic within, have the right to handle traffic situations 
obstructing their egress from the grounds to border streets and 
incidentally arrest intermeddlers who become disorderly? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,935 


Grorce A. ANDERSEN, APPELLANT 


v. 
Unitep States or AMERICA, APPELLEE 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An information was filed in the Criminal Division of Munici- 
pal Court charging, in one count, that on June 22, 1956, the 
appellant (George A. Andersen) assaulted F. P. Rezzetano 
(J. A. 1). Found guilty by a jury in November (R. 102), 
appellant was sentenced to pay a fine of fifty dollars or to serve 
thirty days (J. A. 4). The Municipal Court of Appeals af- 
firmed the judgment of conviction (J. A. 13a), rendering an 
opinion. J. A. 13; Andersen v. United States, 182 A.2d 155 
(Mun.Ct.App. D.C. 1957). 

A motion to dismiss the information had been filed before 
trial setting forth that the arrest was by the U. S. Capitol 
Police and concluding that they “had no jurisdiction over the 
place of the arrest or the defendant” (R. 103). After hearing 
this motion was overruled (R. 99). After the verdict the same 
point was renewed in a motion for judgment notwithstanding 
the verdict or, alternatively, for a new trial which also was 
overruled (R. 109, 102). 

(1) 
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Sergeant Frank P. Rezzetano (R. 3) and Private Thomas L. 
Johnson, of the U. 8. Capitol Police (R. 38), testified for the 
Government that about three-twenty A. M., June 22, 1956, 
they were on duty patrolling the Capitol grounds in the vi- 
cinity of the Union Station Plaza in a plainly-marked cruiser 
(R.4). Both werein uniform (R. 32). 

' Private Johnson was driving east on California, a street 
‘within the Capitol grounds ending at Second Street, NE., the 
latter street marking the eastern boundary of the Capitol 
grounds at this point (R. 4, 33; cf. R. 122 (plat)). As the 
officers approached the intersection they noticed traffic was 
tied up on Second Street. (R. 4). This was due to the fact 
that.an automobile, headed north, was parked in the middle of 
‘Second, south of California Street (R. 6, 38, 63). The vehicle 
blocked traffic on both sides of Second Street (R. 9-10, 48). 
As the congestion prevented the scout car’s intended progress 
‘south on Second Street along the eastern boundary of the 
‘Capitol grounds, Officer Johnson waited until automobiles 
cleared before turning south on Second Street (R. 43). At this 
time an auto was behind the vehicle in the center of the street 
‘gwaiting an opportunity to get around it and proceed north; 
the southbound traffic was moving slowly (R. 42, 43). As the 
officers drew abreast of the illegally parked vehicle the officers 
noticed a man, whom it developed was the owner of the car, 
Mr. Spicer, standing in the street inside the door, which he had 
pulled close to permit passage of cars (R. 32, 39). 

Officer Johnson, thinking the car might have broken down, 
asked Mr. Spicer if he was having trouble. Mr. Spicer said no, 
he was washing his windows. Mr. Spicer was double parked, 
there being parking spaces available at the curb both in front 
and behind his automobile (R. 47-48). When Officer Johnson 
asked Mr. Spicer why he did not pull to the curb and clear the 
traffic, the latter replied, “Why don’t you get the hell out of 
here and let me alone?” (R. 11, 39). Officer Johnson got out 
of the driver’s seat and turned the wheel over to the Sergeant 


7 At the curb two cars were parked with a space between them. Mr. 
Spicer’s automobile was abreast the most northerly, in such position as to 
block partially the space between the two other cars (R. 15-16)- 
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with the request that the latter park the scout car. He started 
writing Mr. Spicer a traffic citation for parking in the middle 
of the street (R. 39). 

While Officer Johnson was so employed the appellant, George 
A. Andersen, walked up and asked Mr. Spicer “what was 
wrong” (R. 39). Officer Johnson was then in front of Mr. 
Spicer’s car, with his foot on the bumper, writing the ticket, 
and the appellant was in the street about six feet from the 
east curb (R. 48, 27). Officer Johnson testified that the fol- 
lowing then ensued: 


Mr. Spicer said I was giving him a ticket. Then he 
turned to me and said “Who the hell you think you 
are?” * * * This was the defendant * * * Well, I 
didn’t say anything; I kept writing the ticket. He kept 
on swearing and I stopped writing the ticket and walked 
over to him and asked if he was with Mr. Spicer. If he 
was, to get in the car; if he wasn’t to keep on walking, 
because this doesn’t concern him. 

Then he laughed and said “What are you going to 
do if I don’t get in the car?” I said, “If you keep 
swearing like that I'll lock you up for disorderly.” 

He said, “Goddam it, I’d like to see you lock me 
up.” 
Immediately I walked over to him and placed him 
under arrest and called the sergeant to escort him to 
the * * * cruiser while I finished writing the ticket. I 
was standing beside him when the sergeant walked 
up * * * reached out for his arm and told him he was 
under arrest * * * (R.39-40). 


Prior to this Sergeant Rezzetano, parking the cruiser some 
distance south on Second Street, had a view of the scene. He 
could not hear very much, just occasional words; the appellant 
“was rather boisterous, loud talking” (R. 11-14). While the 
sergeant was standing at the door of the cruiser Private John- 
son called to him and told him “that he had placed the defend- 
ant * * * under arrest for disorderly conduct”, asking the 
sergeant to “escort him to the car while he continued to carry 
out his duty there on the street” (R. 5). 
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The sergeant walked up to the defendant and told him he 
had been placed under arrest and to come with him. As he 
spoke the sergeant “reached out to take him by his arm or 
thereabouts”; and “didn’t have a firm grip” (R. 17). The 
sergeant continued that: 


before I could do anything, or before I knew what was 
going on, he pushed me in the throat and before I could 
gain my balance, why, he had hit me in the eye over the 
cheek bone. By that time I was over the trunk of a 
car and he pounced on top of me and started to choke 
me (R. 5-6). 

Private Johnson testified: 


When the sergeant stuck his hand out he struck the 
sergeant in the throat and then grabbed him and hit 
him on the cheek, and by hitting him on the cheek he 
knocked him back against a Buick car, over the trunk of 
it and was on him, choking him, and I grabbed the de- 
fendant by the belt and snatched him off. 

When I pulled him back up they both came together 
and he was still holding Sgt. Rezzetano in the throat 
choking him. And I told him to let him go, and he hesi- 
tated at first and I said if he didn’t I was going to hit 
him. And when I pulled him back he let him go and 
quieted down and the sergeant took him to the car and 
put him in the car and I went back and continued to 
write the ticket (R. 40-41). 


The appellant took the stand in his own defense (R. 62). 
His testimony was in agreement with many circumstances de- 
veloped by the officers significant in their bearing on the ques- 
tion (to be discussed in argument), whether requested instruc- 
tions that he had a right to resist were not abstract and con- 
fusing. It is undisputed on the record that there was no vio- 
lence on the part of the officers in maintaining the arrest. The 
appellant testified the only physical contact on the part of the 
officers was when the sergeant placed his hand on the appellant 
to conduct him to the scout car; after pushing the sergeant off 
he was permitted to walk alone to the car in which he was 








5. 


taken, uneventfully, to the precinct (Compare R. 64, 72, 73 
with R. 41). 

In addition to lack of violence on the part of the police the 
appellant admitted not only that the Spicer car was parked in 
the middle of Second Street (R. 63), but also other cireum- 
stances indicating and illuminating his obstruction of the off- 
cers’ efforts to handle the traffic situation caused thereby. 
Appellant additionally admitted: (1) when Officer Johnson 
told him he was under arrest he did not touch appellant (R. 77, 
72); (2) that Officer Johnson then called for the complaining 
witness, Sergeant Rezzetano, who was some distance away 
(R. 77, 67); (3) when the sergeant put his hand on him the 
appellant was still out in the street (R. 64). 

Appellant’s description of the affair also included an admis- 
sion that he had pushed Sergeant Rezzetano up against an 
automobile when the latter put his hand on him (R. 64). He 
denied, however, that he later struck and choked the sergeant 
(R. 66, 72). A burly citizen,? appellant testified that he was a 
chauffeur familiar, in the course of many years of operation in 
the area, with the fact that the U. 8. Capitol Police operate 
a scout car which frequently patrols Second Street where the 
altercation occurred (R. 76). Mr. Spicer was a good friend of 
his and for an hour and a half preceding the assault he had 
been at Spicer’s drinking beer (two bottles) (R. 78-79). 

The appellant stated that, returning home from Spicer’s, his 
wife driving, he noticed Spicer’s car in the middle of the street 
(R. 63, 79, 80). Appellant’s wife asked Spicer if anything was 
wrong and Spicer asked for a rag to wipe his windshield. She 
handed him one, and then parked south on Second Street to 
let an automobile pass (R. 63). Appellant continued: 


I walked up and I saw these were Capitol police. And 
I asked Roy what the ticket was for, and he says it was 
for being parked in the middle of the street. 

So I says, “Well, he don’t have any right giving a 
ticket; he’s a Capitol police.” 


? Appellant testified he was six feet tall and weighed one hundred and 
eighty-nine (R. 66). 
449491—57———2 
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Johnson told me to shut my mouth or he’d lock me up. 
His words were, “You shut your mouth or I’m going to 
lock you up.” 

So, I says, “You don’t have any business giving this 
man a ticket. What gives you the right to lock me up? 
You’re a Capitol policeman, and you happen to be in 
Number Nine Precinct.” 

He then told the sergeant to arrest me. He grabbed 
me right in my shirt. I didn’t have a jacket on because 
it was hot, and my uniform called for a shirt and tie. 

He grabbed me right in my shirt there and split it on 
both sides of the seam. When he did that, I put my 
hand against him and pushed him against Roy’s car, 
which was parked right there. Well, right in front 
of me. 

His back was against Roy’s car. I told him that he 
wasn’t to manhandle me. If he was going to arrest 
me to arrest me, but not manhandle me. 

He said, “You’re under arrest.” I said, “If I’m under 
arrest I’ll go with you.” And I walked across the street, 
got in the car with him, and they took me into Number 


Five Precinct from Number Nine, and charged me with 
assault on a police officer (R. 63-64). 


Appellant testified that Officer Johnson had originally told 
him that he was being taken into custody “For interfering 
with an arrest” (R. 68, 67). 


STATUTE INVOLVED 


31 Star. 1322 (1901), 22 D.C. Cone § 504 (1951): 

Whoever unlawfully assaults, or threatens another 
in a menacing manner, shall be fined not more than five 
hundred dollars or be imprisoned not more than twelve 
months, or both. 


SUMMARY OF ARGUMENT 


Members of the U. S. Capitol Police Force having, in addi- 
tion to general powers of arrest, the duty of cruising around 
the Capitol grounds in order to control traffic within, may 
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handle traffic situations obstructing their egress from the 
grounds to border streets and may arrest intermeddlers who 


become disorderly. 
ARGUMENT 


I. Capitol police had jurisdiction to arrest appellant 


Appellant’s first argument is that the Municipal Court of 
Appeals erred in holding that the U. S. Capitol Police Force 
had “jurisdiction” since the arrest took place over the curb of 
a boundary street (Br. 8, 9). He succinctly summarized the 
point below in a motion to dismiss the information as follows: 


The defendant was arrested in the middle of Second 
Street, near E, NE., by members of the Capitol Police 
force outside the Capitol grounds and beyond the 
boundaries set out in the governing map. Members 
of the Capitol Police force were in the process of issuing 
'a traffic ticket to another citizen who was protesting 
their jurisdiction. The defendant joined in the protest 
and resisted when one officer attempted to arrest him 
(R. 104). 


In support of his conclusion appellant makes a statutory 
construction argument in which he notes that, although the 
U. S. Capitol Police Force has broad general powers of arrest, 
it may be exercised only “within” the Capitol buildings and 
grounds and not on boundary streets where the grounds ex- 
tend only to the curb line (Br. 12). In support of appellant’s 
argument reference is made to the statutes establishing the 
Metropolitan Police and appellant notes that jurisdiction of 
its members is city wide and has been specifically extended to 
the Capitol grounds. 

In this connection, as in general throughout this argument, 
appellee refers to the addendum to this brief for citation and 
detailed exposition of the applicable statutes. As there de- 
veloped, the U. S. Capitol Police Force, dating from the last 
century, is one of several independent but cooperating police 
forces within the District of Columbia, such as the Metropoli- 
tan Police Force, the U. S. Park Police and the White House 
Police. The general power of arrest conferred upon the U. 8. 
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Capital Police Force is not inferior to that of the other forces. 
It shares importantly with the Metropolitan and Park Police 
the duty of controlling city traffic. 

As detailed in the addendum, the U.S. Capitol Police Force, 
like the White House Police, has important special functions, 
notably that of protecting the legislators, which confines its 
activity to a specific geographical area. Nevertheless it has 
the same general power of arrest as other forces and it would 
seem that any reference to particular territorial spheres of 
action in its enabling statute is only to localize its administra- 
tion at the point where its most important duties must be 
exercised. Distinctions were intended solely to facilitate 
efficient administration. This construction avoids the ab- 
surdity otherwise resulting whereby one member of the U. S. 
Capitol Police would not have the right to arrest and another 
would, merely because detailed from the Metropolitan Police 
as the statutes regularly provide. That the statutes contem- 
plate that the independent police forces should complement 


each other is illustrated by the requirement of central keeping 
of their crime reports by the Chief of Police. 


Appellant in his brief below stated the Capitol Police “would 


‘seem to have only the status of special officers”. But from 
what has gone before this conclusion is untenable; under the 
‘statutes it has long been one of several independent. police 
forces operating within the District of Columbia. Where spe- 
cial officers exist it is by reason of particular provisions which 
are entirely distinguishable. For example, the Director of the 


National Park Service, who has charge of the U. S. Park 
Police,* may in his discretion, as delimited by statute, appoint 
special police to serve without compensation. 4 D.C. Code 
§ 208 (1951). The establishment of the U. S. Capitol Police 
Force was mandatory, not discretionary. Rev. Stat. § 1821 
(1875), as amended 40 U.S. C. § 206 (1952). Further, in the 
statutes relating to the U. S. Capitol Police Force nowhere does 





*4 D.C. Code § 202 (1951). 
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there appear a counterpart of the following specific and man- 
datory restriction applicable to special park police: 


* * * Provided, That the jurisdiction and police power 
of such special policemen shall be restricted to the 
public parks and other reservations under the control 
of the Director of the National Park Service. 


Such special policemen may not be compared with perma- 
nent police forces established by statute. The inference to be 
drawn, adverse to appellant’s contention, is that when Con- 
gress intends to limit geographically the power of arrest it has 
done so in clear and mandatory language. 

Certainly the essence of the problem here is whether mem- 
bers of the U. 8. Capitol Police Force have a right to arrest, 
in the nontechnical sense of giving a traffic ticket * to a person 
parked in the middle of a street parallelling the eastern bound- 
ary of the Capitol grounds. The question is amplified by the 
special undisputed circumstances on this record that the ille- 
gal parking not only impeded the cruiser’s intended progress 
on Second Street along the eastern boundary of the Capitol 
grounds, but also for a time prevented the squad car’s emerg- 
ing into Second Street from a street within the Capitol grounds. 
It is also undisputed that prior to the giving of the summons 
a request by the police to use available parking space had been 
rudely rejected. 

In so acting, the police were operating “within” the Capitol 
grounds, interpreting the term reasonably in the light of the 
statutory objects which impelled their creation. It is further 
axiomatic that the very grant of power immediately implies 
the existence of authority essential to its successful exercise. 
Access from the interior of the Capitol grounds to their periph- 
ery is certainly an essential prerequisite to the enforcement of 
speed and other traffic regulations “within” the area. There- 
fore, under their broad general powers of arrest, Capitol police- 
men can deal with such traffic problems as impair their egress 
from or circumnavigation of the Capitol grounds. This would 
extend to the arrest of any disorderly intermeddler fired with 


*See Argument Two, infra, 
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indignation by an officer’s giving a ticket in the middle of a 
boundary street. 

Such a conclusion is in accordance with the administrative 
interpretation of the jurisdiction of Capitol policemen by the 
Capitol Police Board which, as detailed in the addendum, has 
not only control of the force but the exclusive power to issue 
traffic regulations within the area. As the record reflects, the 
Capitol Police have cruised border streets for many years (R. 
76) in accordance with a regulation specifically directing them 
to “cruise around the Capitol grounds.” [Emphasis supplied. ] 

In opposition appellant relies on text statements restricting 
the power to arrest. As appellant’s numerous case citations 
below demonstrated, these were generalizations from inappo- 
site cases dealing mainly with the civil liability of sheriffs, 
constables, city police officers, and town officers, where they 
have caused injury in ‘apprehending traffic misdemeanants 
miles from the area to which their jurisdiction has been limited 
‘within the state. The analogy is negated by the very product of 
appellant’s search. No case has been found preferring the 
authority of one city policeman over another in the shared 
responsibility of regulating traffic. As the Municipal Court of 
Appeals held: 


In support of his argument, appellant cites cases dealing 
with the authority of officers of one county or state to 
make arrests in another county or state. Those situa- 
tions are not analogous to the instant case, for here we 
are concerned with actions within a single jurisdiction, 
divided as to police forces, but governed by one legisla- 
tive body. We do not think that Congress intended the 
restrictive result here. Appellant suggests that if the 
Capitol Police have jurisdiction on Second Street, they 
have jurisdiction throughout the District of Columbia. 
Such a question is not before us, and as to it we express 
no opinion. We hold only that the officers had juris- 
diction to act upon the traffic tie-up on a boundary 
street; consequently, they had the right to arrest appel- 
lant if he was committing a misdemeanor in their pres- 
ence while they were so doing (R. 126). 
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The Congress, acting as the supreme legislature for the Dis- 
trict of Columbia, has conferred upon the U. S. Capitol Police 
Force extensive traffic jurisdiction in the heart of the old city. 
A closely related duty is the policing of assemblages, attracted 
to the Capitol, which utilize the surrounding streets. Nar- 
rowly to construe these powers is not required by the authori- 
ties cited by appellant. These are derived from cases involv- 
ing the complications modern traffic has wrought in the tradi- 
tional distribution of police functions among the political sub- 
divisions of a state; none support appellant’s conclusion that 
independent police forces established within a city should be 
treated as special bailiwicks from which a policeman emerges 
at his peril. As the Municipal Court of Appeals held: 


Appellant * * * takes the position that since the stat- 
utes involved grant the officers authority to act only 
“within” the Capitol Grounds, they had no authority to 
arrest him in the middle of Second Street beyond the 
west curb line; that only the Metropolitan Police could 
have jurisdiction there. We cannot agree. Section 
9-161 of the Code requires the officers to “police” the 
Grounds; obviously, to effectuate this purpose it was 
just as necessary to patrol the boundary streets as the 
areas entirely within the Grounds. Further, Section 
9-131 confers on the officers authority to regulate the 
movement of traffic through the Grounds. If, as hap- 
pened here, such movement was impeded by congestion 
on a boundary street, it would be unrealistic to hold 
that the Capitol Police were powerless to act (R. 126). 


It is therefore concluded that the trial court correctly ruled 
that the Capitol Police had jurisdiction. 


II. There was no evidence indicating a right to resist arrest 


Appellant’s second argument (Br. 14, et seq.) is that there 
was evidence of a right to resist arrest on the part of Spicer,. 
which transferred itself to appellant. Holding the arrest 
legal, derivatively deprived him of having this defense sub- 
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mitted under appropriate instructions.’ Appellant phrased 
it thus in his brief below (p. 14): 


If the Capitol Police had no right to write a traffic 
summons in No. 9 precinct, then any restraining of 
Spicer would have been illegal and defendant would 
have ben incapable of an interference. (Br. 14.) 


The fundamental premise of this argument is without foun- 
dation. In situations of this kind criminal justice, even more 
than equity, abhors the volunteer. It will be recalled that al- 
though Spicer chose to continue to block the highway, and his 
refusal to park was accompanied by profanity, he did not in 
fact resist Officer Johnson’s resultant effort to fill out 'and hand 
him a ticket. Where the person concerned puts up no resist- 
ance to an illegal arrest, it is not within the right of a third 
party “to volunteer assistance or interpose his resistance.” 
State v. Best, 91 W. Va. 559, 113 S.E. 919, 925 (1922). The 
rule should ‘apply for a stronger reason where the police were 
merely giving a routine traffic notice, which does not consti- 
tute an arrest. People v. Yerman, 138 Misc. 272, 246, N.YS. 
665 (Oneida County 1930); accord, Long v. Ansell, 63 App. 
D.C. 68, 69 F.2d 386 (D.C. Cir. 1934). If an actual illegal 
‘arrest of another who submits may not be resisted by an inter- 
meddler, certainly there is no right of resistance where con- 
‘straint of the person is not attempted ‘and an orderly court 
‘procedure is provided to question the legality of a mere 
summons. 

As appellant recognizes, there was but one transaction here, 
which began with Spicer and takes color from his demonstrated 


* The instructions submitted were abstract in a confusing situation, which 
made the former quality fatal. Intermingled with reliance on the initial 
rights of Spicer were references to the later actions of appellant alone, the 

‘ joints not being made apparent. Submission of the latter was sought to be 
justified by strained issues relating to credibility. The argument here and 
the one preceding show that appellant’s arrest was legal and there was no 
evidence indicating a right to resist it. It necessarily follows that appel- 

‘lant was not harmed by instructions in this regard given or refused. As 

' advanced in argument two, there is no right to an instruction to resist an 

arrest in the absence of facts warranting its submission to the jury. See 

‘also Galloway v. United States, 98 U.S. App. D.C. 288, 235 F.2d 515 

(D.C. Cir.), cert. denied, 77 Sup. Ct. 49 (1956). 
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animus against the police in which appellant joined. The situ- 
ation in its inception resembles United States v. Angelet, 231 
F.2d 190 (2d Cir.), cert. denied, 76 Sup. Ct. 849 (1956), where 
an assault on narcotic officers culminated from the disorderly 
interference of a third party with routine police business not 
involving a contemplated arrest. 

That the legality of police action as to Spicer, and hence as 
to the appellant, was thus immaterial is independently sup- 
ported by the law governing the availability of claimed illegal- 
ity of an arrest to a defendant charged with assault. The 
“Tight to resist unlawful arrest is a phase of the right of self- 
defense”. United States v. Angelet, supra, at 193. Except 
under circumstances not applicable here, a person may not 
deliberately go to a place where his very presence is likely to 
promote disorder and then: rely on self-defense. Laney v. 
United States, 54 App. D.C. 56, 294 Fed. 412 (D.C. Cir. 1923). 
Not only was the place chosen by appellant inauspicious—the 
middle of the street where a policeman was attempting to 
write a ticket, but his own version of the affair indicates that 
he went there for the purpose of making trouble. 

Of independent significance is the holding in the Laney case 
that while questions of degree are for the jury yet “whether 
or not self-defense can be invoked under the evidence adduced 
is a question of law for the court to determine. If the facts, 
in the judgment of the court, are not such as to admit of this 
defense, the issue should not be left to the mere speculation 
of the jury.” Jd. at 59. 

In this aspect appellant is forensically plagued by the un- 
disputed forbearance of the police in his regard. The officer 
who arrested him, the one writing the ticket, merely stood be- 
side him without touching him. Appellant himself testified 
the only physically contact occurred when the sergeant, as 
directed, placed his hand on the appellant to conduct him to 
the scout car. 

Abrams v. United States, 99 U.S. App. D.C. 46, 237 F.2d 
42 (D.C. Cir. 1956), cert. denied, 77 Sup. Ct. 575 (1957), held 
that it was not error, under particular circumstances, not to 
instruct on the right to resist unlawful arrest. The decision 
should manifestly apply to a case like the present where, as 
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distinguished from the Abrams case,‘ no physical force at all 
was used by the officers. 

The Abrams case also illustrates, sub silentio, that where a 
police officer acts under strong color of authority such tech- 
nical objections as appellant’s claim of lack of jurisdiction 
will not be recognized as having any bearing at all on the right 
to resist arrest. In Abrams a point urged on appeal involved 
one of the two disorderly conduct statutes in the District of 
Columbia.” The arresting officer purported to act under a 
statute punishing as disorderly conduct persons who, under 
certain prescribed conditions, refused to move on when ordered 
by the police. It was specifically contended that the statute 
related to assemblages in “public streets”, not “courts”.* In 
affirming the conviction, the Court felt this contention un- 
worthy of remark. 

In this Court appellant for the first time refers to the right 
of freedom of speech (Br. 18), in the light of the following 
language in the opinion of the Municipal Court of Appeals: 

His own admission, however, that he interjected him- 
self into an affair between an officer and a third person 
and engaged the officer in a jurisdictional dispute which 
was not his concern, clearly shows that he was inter- 
fering, and thus that his own arrest was justified 
(R. 126). 


_ Appellant overlooks the key word in the quotation, “dispute”, 
which in clear context indicates that the Municipal Court of 
_ Appeals was but briefly generalizing facts from a record which 
would have supported a less restrained statement. Appel- 
 lant’s contention does not even now extend to the claim that 
his constitutional right in this regard was violated. His men- 
tion of the claim is only made possible by a confused view of 
the record. E. g., note 5, supra. The decision below turned 
on acts to which the words, bespeaking animus, were but in- 


*In Abrams one officer used his blackjack. Brief for appellee, p. 4, 
Abrams v. United States, supra. 

722 D.C. Cope § 1121 (Supp. 1957). 

* Brief for Appellant, p. 19, Abrams v. United States, supra. 
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cidental. Had it not been so appellant would not have been 
intheclear. As Justice Holmes said, 


But the character of every act depends upon the cir- 
cumstances in which it is done * * * The most string- 
ent protection of free speech would not protect a man 
in falsely shouting fire in a theatre and causing a panic. 


Schenck v. United States, 249 U.S. 47, 52 (1919. 

It is not without significance that felonious assault on a po- 
lice officer ° includes interference with the performance of any 
official duty. Disorderly conduct which approaches the policy 
behind this major statute is doubly reprehensible. The mod- 
ern datum that control of vehicular traffic, vital to lives and 
safety, is not lightly to be interfered with, requires that such 
conduct as appellant’s be deterred. There is no right to en- 
gage in jurisdictional disputes with a policeman in the middle 
of the street while he attempting to eliminate a traffic hazard. 
It is of the essence of disorderly conduct to curse officers of the 
law attempting to perform such duty. 22 D.C. Code § 1007 
(Supp. 1957). 

CONCLUSION 


For the foregoing reasons it is respectfully submitted thiat 
the judgment below should be affirmed. 
[s] Oliver Gasch, 
Ouiver GASCH, 
United States Attorney. 
[s] Lewis Carroll, 
LEwIis CARROLL, 
Assistant United States Attorney. 
[s] John D. Lane, 
JoHNn D. Lane, 
Assistant United States Attorney. 


*22 D.C. Cone § 505 (Supp. 1957). 








ADDENDUM 
Statutes relating to the U. S. Capitol Police force 


Appellant’s claims of error solely rest on a contention re- 
strictive of the powers of the U.S. Capitol Police Force. The 
argument is derived from a comparison of the jurisdiction and 
functions of other police forces in the District of Columbia. 
The following summary, therefore, is not exhaustive but 
covers the status of the U. 8. Capitol Police, and statutes in 
part materia on which appellant relies. 

There have been three police forces operating in the Dis- 
trict of Columbia since the last century. One is the U. S. 
Capitol Police Force. Rev. Stat. § 1821 (1875), 'as amended, 
40 U.S.C. § 206 (1952). Another is the Metropolitan Police 
Force. 31 Stat. 819 (1901), as amended, 4 D.C. Code § 102 
(1951). A third is the U.S. Park Police. 22 Stat. 243 (1882), 
as amended, 4 D.C. Code § 201 (1951). 

The power of arrest conferred upon the U. 8. Capitol Police 
is not inferior to that of the other two forces. Members may 
arrest for “violations of any law of the United States or of ‘any 
State, or any regulation promulgated pursuant thereto”. 9 
D.C. Code § 126 (1951). As to territorial limitations, the 
Metropolitan Police operate within the entire District of Co- 
lumbia,? the U. 8. Park Police serve in the “public squares and 
reservations in the District of Columbia” * and the U. S. Capi- 
tol Police in the Capitol buildings and grounds,’ which are 
statutorily defined. 

As it has with the other two forces, control of city traffic 
has grown in importance as a function of the U. 8S. Capitol 
Police. Under regulations promulgated by the U. 8S. Capitol 
Police Board,’ it enforces rules relating to the speed, move- 


74 D.C. Cove $§ 101, 102 (1951). 
74 D.C. Cope § 201 (1951). 
*9 D.C. Cone § 126 (1951). 
*9 D.C. Cone $118 (1951). 
*9 D.C. Covr $§ 105, 131 (1951). 
(17) 
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ment and parking of vehicles. As the Capitol is a focal point 
of political demonstration, control of the streets also has bear- 
ing on the most important duty of the U. 8. Capitol Police, 
protecting the legislators by preventing breaches of the peace.* 
In this connection the Capitol Police enforce statutes forbid- 
ding demonstrations or parades’ except where the organiza- 
tions concerned have made adequate arrangements for the 
maintenance of order.® Traffic control incident to the afore- 
mentioned duties is by no means negligible. For example it 
extends to Louisiana Avenue, an important thoroughfare be- 
tween Constitution Avenue and the Union Station Plaza, near 
where the instant offense occurred. 9 D.C. Code § 129 
(1951); R. 122 (plat). 

In its function of protecting members of Congress the U. S. 
Capitol Police Force resembles the White House Police, also 
& permanent police force, which was “established for the pro- 
tection of the Executive mansion and grounds.”°® It has been 
seen that in addition it has traffic jurisdiction over a consid- 
erable area in the center of the city, functioning in this respect. 
as does the Metropolitan and the U.S. Park Police. It oper- 
ates a plainly marked cruiser (R. 4). In accordance with the 
power to issue regulations conferred on it by statute,” the 
Capitol Police Board requires the officers on duty in the squad 
car to “cruise around the Capitol grounds ”” and to check 
speeding. 

The White House Police draw their members solely from 
the Metropolitan Police” and the U. S. Park Police. In 
comparable, but not identical fashion, the U. S. Capitol Police 


*Rev. Star. $1820 (1875), 9 D.C. Cope $105 (1951). The Lebron case 
illustrates the importance of this function. Lebron v. United States, 97 
‘U.S. App. D.C. 133, 229 F.2d 16 (D.C. Cir. 1955), cert. denied, 351 U.S. 
974 (1956). 

*9 D.C. Cone $§ 123, 124 (1951). 

*9 D.C. Cope § 128 (1951). 

” 62 Srat. 672 (1948), 3 U.S.C. § 202 (1952). 

Rev. Strat. § 1820 (1875), 9 D.C. Cope $105 (1951) ; 60 Srar. 720, 719 
(1946), 9 D.C. Cope $$ 131, 126 (1951). 

_ ™GENERAL ORDERS AND INFORMATION FOR THE U. 8. CAPITOL 
POLICE 29 ($16) (Gov't. Printing Office 1939). 
3 U.S.C. § 203 (1952). 
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is a mixed force. Each year members of the Metropolitan 
Police are detailed to serve with the U.S. Capitol Police under 
the supervision of the Capitol Police Board and an annual 
appropriation, now of considerable proportion, is made to pay 
their salaries. Metropolitan police officers bring to this assign- 
ment their territorially unlimited powers of arrest.” 

Thus there are four permanent police forces all operating 
within one city as to which the Congress is the supreme legis- 
lature.* It would seem that any reference to particular spheres 
of operation in their enabling statutes has regard only to the 
necessity of allocating responsibility for their administration, 
in the light of the fact that some have, in addition to general 
powers of arrest, special functions which they must particu- 
larly emphasize. Distinctions were intended to facilitate public 
administration and not to divide one city into bailiwicks from 
which a policeman emerges at his peril. Such construction 
would also avoid the absurd result obtaining were one member 
of the U. S. Capitol Police held not to have the right to arrest 
whereas another could merely because detailed from the Metro- 
politan Police. That it was intended that the separate forces 
be complementary is further illustrated by the statutory re- 
quirement that arrest reports be submitted to the Chief of 
Police by all police forces operating in the District.” 


*¥. g., Legislative Appropriation Act of 1956, 69 Stat. 513 (1955). 
“ Capitol Traction Co. v. Hof, 174 U.S. 1 (1899). 
“ 67 Strat. 100 (1958), 4 D.C. Cope § 134b (Supp. 1956). 
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